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IN THE COURT OF SPECIAL JUDGE, SONITPUR AT TEZPUR 
 

 
SPECIAL (POCSO) CASE NO.         :-     12 OF 2016 

 
( Section 10 of the POCSO Act, arising 
out of G.R. Case No.  454 of 2013)  
 

Present      :- Sri Ashok Kumar Borah, AJS 
Special Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Md. Jinnat Ali, 
Son of Late Keyamat Ali   
Resident of Gutlong 
PO -   Gutlong 
Police Station – Tezpur 
Dist:- Sonitpur, Assam. 
 

Date of framing Charge :- 13/07/2016 
 

Date of Recording Evidence :- 15/09/2016, 19/04/2017, 
& 15/05/2017 
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 15/05/2017.  
 
  
 

Date of Argument :- 15/05/2017.  
 
  
 

Date of Judgment :- 15/05/2017 
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 
 

Counsel for Accused :- Mr. P. Singh Sethi, Advocate.  
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JUDGMENT 

1. In this case accused Jinnat Ali is put for trial for allegation of charge 

under Section 10 of the POCSO Act, 2012. 

 

2.   The factual matrix of the case, according to the complaint petition, in 

brief, is that informant’s three years old minor daughter on the day of incident 

while she was playing, the informant was inside their home. In the mean time, 

they heard a screaming of the victim. Then the informant came out and saw 

the accused took the victim on his lap. She also noticed the accused by opening 

her pant and his lungi attempted to commit rape by pressing on her chest. 

During that time, the victim raised alarm. On her hearing her shouting, the 

informant came out and forcefully took the victim from the clutches of the 

accused. The informant abused the accused that the accused being an old man 

attempted to commit such a misdeed to a minor girl who is the age of his 

granddaughter. Hence, this prosecution case.  

 

3.   The informant initially filed this complaint before the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur. On transfer the complaint to the O/C 

Tezpur Police station. The O/C Tezpur P.S registered the case vide Tezpur Case 

249/13 under Section 447/376/511/354/506/295/34 of the IPC vide GD Entry 

No. 1261 dated 28/02/2013.   

4.   After completion of usual investigation, the I.O sent up the case for trial 

against the accused person by filing charge sheet under Section 447/376/511 

of the IPC. 

5.  On being appeared the accused before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge under section 

10 of POCSO Act, 2012 against the accused and particulars of the charge was 

read over, explained to the accused to which he pleads not guilty and claims to 

be tried. 

6.  To substantiate the case prosecution examined as many as 5 (five) 

numbers of witnesses. Learned counsel for the accused submitted to close the 

evidence on the ground that statements of PWs recorded so far including the 

victim and complainant, no way supported the prosecution case. Therefore, it 
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would be futile to examined the other witnesses. Learned PP, Sonitpur,Tezpur 

also conceded. Considering the statements of the witnesses including the 

complainant and victim I think prosecution case would not develop even if 

examined the other witnesses. Speedy trial is the right of the accused persons. 

Considering all these aspects, prosecution evidence is closed. Accused is 

examined u/s 313 Cr.P.C. All the allegations made against the accused and 

evidence appears against the accused are put before him for explanation where 

he deny the evidence and allegation. To butters the defence accused examined 

none.  

7.   I have heard the argument put forward by the learned counsels of both 

sides. 

8.      The point for decision in this case is that: 

i) Whether on 21-02-2013 at Gotlung under Tezpur police station 

accused committed aggravated sexual assault upon three years 

old minor girl ? 

                          

Reasons, Decisions and reason for decision. 

9. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

10.   PW- 1, the complainant, Jalekha Begum, stated that the incident took 

place about three years ago. At the time of the incident the age of his victim 

daughter was 3 years. At the time of the incident, her daughter/victim was 

playing outside her house and at that time accused Jinnat Ali came to her 

house and saw her what she was doing. Thereafter, the accused removed the 

panty of her daughter. At that time he came out from her house and caught 

hold of the accused. Then the accused attempted to assault her and she 

informed the incident to his son. She also informed the local villagers. The 

family members of the accused threatened her to kill. Thereafter, she came to 

the Court and filed a CR Case before the learned Chief Judicial Magistrate, 

Sonitpur, which was forwarded to O/C Tezpur PS. Her daughter was produced 

before the Magistrate and recorded her statement u/s 164 Cr.P.C.  

  In cross-examination, she admitted that there are two numbers of 

criminal cases are pending between them and the accused. The accused is 
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more than 85 years of age. For the aforesaid incident a village meeting was 

held where they amicably settled the aforesaid matter in presence of local 

public. In connection with this matter she has filed a petition today before this 

court voluntarily without any force from anyone to compromise the matter. Her 

daughter was not medically examined. No any clothes of her daughter or of the 

accused were seized by the police which they have worn on the date of the 

incident. She has filed the FIR after 8 days of the date of incident. She has not 

mentioned in her complaint petition about the delay in filing the FIR. There is a 

Police out post near her house which is around  1/ 2 kms away from her house. 

She has not filed any ejahar in connection with this incident before the said 

Police Out Post. She has filed the FIR after same being drafted by  Advocate. 

She cannot read and write Assamese. She does not want to proceed with the 

case against the accused. 

11.     PW-2, the victim, while examining before the court after putting several 

questions and making enquiry to test the intelligence and the court held that 

she is able to give rational answers. PW 2 stated nothing but stated that she 

knows the accused.     

12.      PW 3 Musstt Swarufa Begum, stated that the victim is the daughter of 

her brother-in-law. The incident took place about 3 years ago. There was a 

quarrel took place with an allegation that accused took the victim to commit 

misdeed. She was turned hostile.  

  In cross-examination by defence, she admitted that she came to the 

court with the parents of the victim. One day at the relevant time police called 

her and interrogated her. During that time she stated that she knew nothing 

about the incident. She even not visited the house of the victim on the day of 

the incident. The accused is an old man of about 85 years. She was informed 

by the mother of the victim after 10/20 days of the incident that the accused 

attempted to commit misdeed on the victim.  

13.     PW 4 Abdul Razak stated that he knows the accused as well as the 

victim and the complainant. The incident took place in the year 2012. After the 

incident she was reported by the father of the victim that accused touched the 

body of the victim girl, then he advised to compromise the matter but the 

accused did not agree.  
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 In cross-examination, he admitted that the informant is his close 

relative. He has not seen any incident. His house is situated at a distance of 

100 meter from the house of the victim. In the house of Sania there is no any 

boundary wall. Near the house of victim, the houses of Abdul Latif, Taher and 

Motibur were there. There is also an LP school. The complainant has filed this 

case after about one month. He also admitted that the accused is about 80 

years old. For this incident the victim was not medically examined. The police 

out post is situated at a distance of 1 km from his house.  

14.  PW 5 Md. Sahid Ali stated that the incident took place in the year 2012 

at about 10 O’clcok in the morning. At the relevant time he went to do his 

work. In the evening time at about 5.30 p.m. on his arrival his sister informed 

him that accused attempted to commit rape on her daughter. In the village 

meeting the accused did not obey the decision. 

 In cross-examination, he admitted that the victim is her own niece. He 

has not seen the incident. There was no any boundary wall in the house of the 

victim. The victim was not medically examined.    

15.  These much is the evidence of the prosecution case. Defence plea is 

total denial while his statement was recorded u/s 313 Cr.P.C. 

16. To penalize a person u/s 10 of the Special POCSO Act, the prosecution 

must prove the ingredients enumerated in section 9 of the Special POCSO Act. 

Under Section 9(m) stated whoever commits sexual assault on a child below 

twelve years is said to commit aggravated sexual assault.  

 17. Here in the present case as stated above, the victim could not stated 

anything against the accused but simply stated that she knows the accused. It 

is a fact that in the statement of the victim recorded u/s 164 Cr.P.C. where she 

stated that “Jinnat Ali is my Mama. I called him Burah. He removed my pant 

and touched my chest.” 

  In fact the victim is a three years minor girl. Law is well settled that the 

statement made before the court is evidence. The statement made u/s 164 

Cr.P.C. can be used only to contradict the statement. A person cannot be 

convicted on the statement of the victim u/s 164 Cr.P.C. Here I stated above, in 

the statement of the victim recorded u/s 164 Cr.P.C. only she stated that 

accused removed her panty and touched her chest. It may be mentioned that 
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even after the accused booked u/s 447/376/511 of the IPC the victim was not 

medically examined by the I.O. According to the complainant- PW 1, at the 

relevant time her victim daughter was playing outside the house and at that 

time accused came to her house and saw her what she was doing. Then the 

accused removed the panty of her daughter. At that time she came out from 

the house and caught hold the accused but in the complaint, the complainant 

stated that on hearing screaming of victim she came out and saw accused took 

the victim on his lap, opened her panty and also opened his lungi and 

attempted to commit rape and also pressed her chest. The statement made 

before this court is no way corroborated with the complaint petition. There is a 

wide discrepancy in between the statement of the complainant and 

FIR/complaint petition.  

18. Law is well settled that the charge under this type of section is one 

which is very easy to make and very difficult to rebut, and when such charge is 

made it is necessary to see whether it is supported by independent evidence 

besides that of the woman herself, or is corroborated by her conduct and the 

surrounding circumstances and is consistent with mere probabilities.      

19. Here in the present case in fact the victim is a minor girl of 3 years, she 

could not speak anything against the accused as to the alleged offence. Only 

her mother stated against the accused.    

20. Now, the question comes, whether only on the statement of the 

complainant the accused can be convicted?  

21. As stated above, in the complaint, the complainant stated that on 

hearing the screaming of her daughter, she came out and saw the accused took 

her daughter on his lap opening her panty and also opening his lungi attempted 

to commit rape but she has not stated in her evidence before the court as 

stated above. Her statement is not at all consistent with the complaint neither 

her statement is supported by any of the witnesses. Besides, there is a clear 

evidence that there are two numbers of criminal cases are pending in between 

them and the accused so as raised by the learned counsel for the accused, it 

cannot be ruled out that the complainant made such false allegation against a 

man of 80/05 years old.  
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22. Another point is to be mentioned in the present case is that the 

complainant admitted that she has filed a petition on that day before this court 

voluntarily without any force to compromise the matter. Under such 

circumstances, the only such blink evidence of the complainant and the other 

circumstantial evidence, I do not feel that the prosecution has able to prove the 

charge levelled against the accused beyond any reasonable doubt.  As such, 

accused Md. Jinnat Ali is entitled to get the benefit of doubt and set him at 

liberty forthwith.  

23. The liabilities of the bailor is hereby discharged.   

24.   Let the G.R Case No. 2272/15 be sent to Ld. committal Court along 

with a copy of Judgment.  

25. Given under my Hand and Seal of this Court on this the 15th day of May, 

2017. 

 

 

             (A.K. Borah) 

   SPECIAL JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(A.K. Borah) 

SPECIAL JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   

                   
Smt. R. Hazarika, Steno   
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    APPENDIX 

 
Prosecution Witness 

 

1.  Prosecution Witness No.1 :- Musstt Jalekha Begum, complainant  
 

2.  Prosecution Witness No.2 :- Victim   
 

3.  Prosecution Witness No.3   :- Musstt Swarufa Begum 
 

4.  Prosecution Witness No.4   :- Abdul Razak 
 

5.  Prosecution Witness No.5   :- Md. Sahid Ali 
 

  

  

  

(Ashok Kumar Borah) 

SPECIAL JUDGE 
  SONITPUR : TEZPUR 

 


